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Texas Supreme Court Rules That Some Common

Law Exceptions Apply to the “No Damages for Delay”
Clause in Your Construction Contract

By Cathy Altman
214.855.3083 | caltman@ccsb.com

On August 29, 2014, the Texas Supreme Court, in a 5-4 decision, issued a much-
anticipated opinion resolving uncertainty regarding the application of common law
exceptions to the typical no-damage-for-delay provision found in construction
contracts, including contracts involving public owners. Zachry Construction
Corporation v. Port of Houston Authority of Harris County, Texas Supreme Court, No.
12-0772." We covered the case in the Winter 2013 issue of the Capital Newsletter.
Reversing the Houston Court of Appeals, the Texas Supreme Court brought Texas
back in line with the majority of American jurisdictions, concluding that a no-damages-
for-delay provision cannot shield a private or public owner from liability “for
deliberately and wrongfully interfering with the contractor’s work.” Id., slip op. at 1.

The Court recognized that it first had to resolve the sovereign immunity issue under
the Local Government Contract Claims Act (the “Act”), which defines the extent to
which local governments waive sovereign immunity to suits on contracts. The Court
found the Act does not waive immunity on claims for damages for which Texas Local
Government Code Section 271.153 does not allow recovery, such as consequential
damages. Id. at 10-17. The Court went on to conclude, however, that the direct
delay damages claimed by Zachry were in fact recoverable under 271.153(a)(1) as
part of “the balance due and owed” under the contract, as compensation for the
increased cost to perform the work as a direct result of owner-caused delays or
acceleration. Id. at 18-23. Rejecting the Port’s argument that no balance can be
“due and owing” unless the contract expressly calls for payment, the Court explained
the Act does waive immunity for a contract claim for delay damages, even when the
contract does not expressly provide for such damages. /d.

The Court then considered whether the broadly-written no-damages-for-delay
provision in the contract barred Zachry’s claim. Id. at 23. That provision stated
Zachry could not recover “any damages arising out of or associated with any delay
or hindrance,” even if it were due to the Port’s own “negligence, breach of contract or
other fault,” and it provided that the sole remedy would be an extension of time. /d.
at 24-25. The Supreme Court rejected that holding, noting that freedom of contract
does not extend to provisions that incentivize wrongful conduct and damage
contractual relations. Consequently, the Court found the no-damages-for-delay
provision at issue void as against public policy because it purported to exempt the
Port from contractual liability for harm it caused intentionally or recklessly. /d. at
26-28.

Although the Court did not address whether earlier cases had correctly stated other
commonly-recognized exceptions to no-damages-for-delay provisions, parties
| continued on page 2|
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‘ continued from page 1 - Common Law Exceptions ‘

negotiating delay provisions should carefully consider
whether those exceptions reflect public policy concerns as
discussed in Zachry. These other exceptions include: (1)
delays not intended or contemplated by the parties to be
within the purview of the provision, (2) delays that extend for
such an unreasonable length of time that the party delayed
would have been justified in abandoning the contract, and
(3) delays not within the specifically enumerated delays to
which the clause applies. While parties may still wish to
negotiate these types of provisions into their contracts, they
should be aware that Zachry raises questions about
whether they will ultimately be enforceable. B

1. The Port has filed a motion for rehearing.

Neglect the Registered Agent,
Risk Losing a Lawsuit

By Parker Graham
214.855.3350 | pgraham@ccsb.com

Even with good facts and skilled lawyers, a lawsuit can be
daunting. But imagine losing a lawsuit you never knew
existed. Worse, imagine losing on a technicality, despite the
plaintiff having no plausible case. That sort of surprise
liability can result from neglecting an entity’s registered
agent, especially after a recent Dallas Court of Appeals
case.

Texas law requires an
entity formed or registered
in Texas to designate a
registered agent, who is
responsible for receiving
lawsuits and other legal
notices. Tex. Bus. Orgs.
Code § 5.201(a). Under
the statute, the agent can
be either an individual
who resides in Texas or an
entity formed or registered
in Texas, although an
entity cannot be its own agent. The agent must maintain a
“registered office” at a particular address, where someone is
available during business hours to accept service. Often,
the registered office and the actual business location are
separate, which prevents process servers from pestering
employees or customers. A mailbox or telephone-
answering service do not suffice as the registered office.

Texas law requires an
entity formed or
registered in Texas
to designate a

registered agent, who
is responsible for

receiving lawsuits and
other legal notices.

As of 2010, the agent must also give “written or electronic”
consent to serving as the registered agent. Tex. Bus. Orgs.
Code § 5.201(b)(2). The Secretary of State provides a
model form for documenting consent,”! which entities would
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be well advised to keep in their files. According to the
Secretary of State, listing a registered agent without consent
could be a criminal false statement in a filing instrument,
though that scenario seems unlikely in practice.

So, practically speaking, the law leaves two choices. An
entity could hire a professional service, which would serve
as the registered agent and charge a fee. Alternatively, the
entity could designate an officer, employee, or other
associate as the registered agent. While avoiding fees, that
option increases the risk of an agent changing addresses or
losing track of a lawsuit. Under either scenario, an entity
should immediately document any changes with the
Secretary of State. But in reality, information is commonly
out-of-date because the agent moves offices, changes jobs,
or was meant as a temporary stand-in who was never
replaced.

Until recently, designating a registered agent might seem
like a paperwork formality with no practical significance. But
as a ruling by the Dallas Court of Appeals makes clear,
neglecting the registered agent can incur enormous liability
without notice. In Katy Venture v. Cremona Bistro, a
restaurant sued its former landlord, claiming it was
responsible for a fire that destroyed the restaurant. No. 05-
13-00048-cv, 2014 Tex. App. LEXIS 7079 (Tex. App.—
Dallas June 30, 2014, no pet. h.). After attempting to serve
the lawsuit by mail and in-person delivery, the plaintiff
discovered the registered agent no longer officed at the
registered address. It then invoked Texas Business
Organizations Code Section 5.251(1)(B), which allows
serving the Secretary of State on the entity’s behalf after
showing “reasonable diligence” in attempting to serve the
agent.2 Not surprisingly, the defendants never learned of
the lawsuit and failed to answer, prompting the court to enter
an $820,000 default judgment.

The Dallas Court of Appeals affirmed the judgment,
explaining Texas law “does not require efforts to find the
registered agent at any place other than at the entity’s
registered office.” Once it was clear the agent was “gone for
good,” not “gone to lunch” or “gone for the day,” the plaintiff
had no further duty to search beyond the registered address
and the Secretary of State became the entity’s agent. The
court was unswayed by evidence suggesting the plaintiff
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knew where the defendant’s actual office was located, yet
served the Secretary of State to sandbag the defendant.
And it made no difference whether the plaintiff's underlying
claims had merit since a defendant who fails to answer
admits any properly pleaded allegations. Worse still, the
defendant was ineligible for equitable relief (here, a bill of
review to vacate the judgment) as a matter of law because
it “fail[ed] to comply with its statutory dut[y]” to maintain an
agent and therefore contributed to the default judgment.

Katy Venture v. Cremona Bistro is only the most recent in a
line of similar cases. To cite one glaring example, the
plaintiff in National Multiple Sclerosis Soc’y v. Rice was the
defendant’s former executive director, who was not only
aware of the entity’s new location, but also oversaw the
transition and neglected to update the registered agent. 29
S.W.3d 174 (Tex. App.—Eastland 2000). Yet when she was
fired and sued, she served the out-of-date registered office
and then the Secretary of State, resulting in a default
judgment. Although Carrington Coleman attorneys won a
reversal based on procedural defects in the return of
service, the plaintiffs blatant gamesmanship was not a
basis of the court’s opinion. In light of these cases, it makes
little difference whether the outcome was fair, whether the
plaintiff actually knew where the agent officed, or whether
the plaintiff's case was plausible. A plaintiff’ ability to serve
the Secretary of State properly is the only apparent
impediment to a default judgment.

Despite the harsh consequences of Katy Venture v.
Cremona Bistro, avoiding a similar outcome is an easy fix.
An existing entity should confirm its registered-agent
information is current and, if not, promptly file a Statement of
Change with the Secretary of State. The searchable
database® and Statement of Change* are available online.
Entities in the formation stage should carefully select a
reliable agent and avoid a temporary stand-in if at all
possible. Finally, people or entities selected as registered
agents should be fully apprised of their ongoing
responsibilities, the consequences of fumbling a lawsuit,
and the importance of promptly documenting changes with
the Secretary of State. With those few safeguards,
businesses can best assure notice of any lawsuit and a fair
day in court. B

1. Form 401-A Acceptance of Appointment and Consent to Serve as
Registered Agent and Commentary, TEXAS SECRETARY OF STATE,
http://www.sos.state.tx.us/corp/forms/401-a-boc.pdf (last visited August 18, 2014).
Entities are not required to actually file this form with the Secretary of State.

2. The Secretary of State then mails the lawsuit by certified mail to the entity’s
registered address, which provides no notice because the registered address is
wrong. Even so, an entity is deemed to have constructive notice of any documents
mailed to its registered address, regardless of whether it is correct. El Paisano
Northwest Highway, Inc. v. Arzate, No. 05-12-01457-CV, 2014 Tex. App. LEXIS 4055
(Tex. App.—Dallas Apr. 14, 2014, no pet. h.).

3. SOSDirect, TEXAS SECRETARY OF STATE,
https://direct.sos.state.tx.us/acct/acct-login.asp (last visited August 18, 2014)
(account required and fees apply).

4. Form 401 Change of Registered Agent/Office and Commentary, TEXAS
SECRETARY OF STATE, http://www.sos.state.tx.us/corp/forms/401_boc.pdf (last

visited August 18, 2014).
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Mineral Coverage Under Texas Title

Insurance Policies: An Overview of
T-19 Endorsements

By Amanda Thurman
214.855.3143 | athurman@ccsb.com

Title insurance relating to minerals has changed significantly
in recent years. Historically, unless property was located in
a producing area, a title policy was typically silent regarding
the mineral rights associated with an insured property and
thus it effectively insured the owner or lienholder’s mineral
estate. As mineral development and values in Texas have
increased title companies throughout the state have
become more sensitive to the risk associated with insuring
an owner or lienholder’s mineral estate without doing a more
thorough mineral search.

Section 2703.055 of the Texas
Insurance Code provides that
the Texas Commissioner of
Insurance cannot require title
insurance companies to
provide insurance as to the
ownership of minerals, or to
insure against a loss sustained
from damage to real property
due to severance of the
minerals from the surface
estate. Section 2703.056
allows title insurance
companies to generally except
from coverage a mineral
estate or an instrument that
purports to reserve or convey
all or part of the mineral estate. It is now commonplace for
title insurance policies to include, in addition to any specific
exceptions of recorded grants, leases, or conveyances, a
general exception for all leases, grants, exceptions or
reservations of minerals appearing in the public records,
whether or not they are listed as exceptions to the policy.

Under Texas law,
the mineral estate
is dominant over
the surface estate
and, accordingly,

the mineral owner
has a right to
reasonable use
of the surface to
develop the
minerals.

Under Texas law, the mineral estate is dominant over the
surface estate and, accordingly, the mineral owner has a
right to reasonable use of the surface to develop the
minerals. Therefore, an owner or mortgagee of real property
should be cognizant of the risk of future surface damage if a
mineral owner exercises their right to develop the minerals
down the road. There may be some instances when a
property owner wants to actually own (and have the ability
to develop) the minerals themselves. In that case, a mineral
title search may be warranted, which would involve extra
time and expense. However, if the owner does not desire to
own the minerals, but is only concerned with the potential
future damage to the property itself, they may request one

‘ continued on page 4 ‘
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‘ continued from page 3 - Mineral Coverage ‘

of the T-19 series endorsements to their policy. The T-19
series endorsements consist of the T-19, T-19.1, T-19.2,
and T-19.3 endorsements, and each provides varying
levels of coverage for losses sustained by reason of
damage to the surface estate resulting from the exercise of
mineral rights.

The T-19 Restrictions,
Encroachments, Minerals
Endorsement applies to a
loan policy and insures
against loss sustained by
reason of damage to an
improvement located on
the land on or after the
date of the policy
resulting from the future
exercise of any right to
use the surface of the
land for extraction or
development of minerals.
The definition of “improvement” also includes landscaping,
lawn, shrubbery, and trees. The endorsement insures
damage to buildings or landscaping that does not yet exist
but will be added to the property in the future. However, the
price tag can be fairly hefty. Pursuant to Rate Rule R-29, a
T-19 endorsement issued for residential property costs 5%
of the basic rate for a single issue policy, and for non-
residential property, it is 10% of the basic rate for a single
issue policy. The policy premium must be at least $50 for
either residential or non-residential property.

The form T-19.1 Restrictions, Encroachments, Minerals
Endorsement is available for owner policies. It also protects
against loss sustained by reason of damage to existing or
not-yet-built improvements on the property due to mineral
development, but excludes lawn, shrubbery and trees from
the definition of “improvements.” The cost of a T-19.1
endorsement for residential property is 10% of the basic
rate for a single issue policy or 5% of the basic rate for a
single issue policy if the owner also purchases the survey
amendment pursuant to rate rule R-16. The price is a bit
steeper for non-residential property — 15% of the basic rate
for a single issue policy, and 10% of the basic rate for a
single issue policy if purchased in conjunction with the R-16
survey amendment. The T-19.1 also has the $50 minimum
premium requirement.

It is worth noting that the coverage provided by the T-19
and T-19.1 endorsements may be broader than some

owners or mortgagees actually need (and want to pay
for).! For owners or mortgagees seeking a more cost-
effective endorsement that only covers surface damage
due to mineral development, the form T-19.2 and T-19.3
endorsements may be sufficient. Both the T-19.2 and T-
19.3 endorsements are available for loan and owner
policies. Pursuant to rate rule R-29.1, each endorsement
costs $50.00 for an owner policy, and there is no cost if
issued in connection with a loan policy.

The Minerals and Surface Damage Endorsement form T-
19.2 is available for (1) property of one acre or less that is
either improved or intended be improved for one-to-four
family residential use, or (2) property that is improved or
intended to be improved for office, industrial, retail, mixed
use residential/retail, or multifamily purposes. The T-19.2
insures against damage to existing improvements as well
as improvements added to the property in the future, but
excludes lawns, shrubbery and trees. Additionally, any
mineral interest that results in the damage to the
improvements must exist on the date of the policy, so
future grants or conveyances of mineral interests would be
excluded.

For property that does not meet the requirements for a T-
19.2 endorsement, there is the T-19.3 form. Its coverage is
generally the same as T-19.2, except for one notable
difference: the T-19.3 only insures against damage to
“‘permanent buildings,” not improvements. Any
improvement that is not a permanent building would not
receive protection under T-19.3.

Ultimately, one must evaluate the current and future use of
the property and the specific desires of the owner or
mortgagee to determine which endorsement will best meet
the insured’s needs. But, as a final important note, title
insurance companies are not required under the Texas
Insurance Code to even issue these endorsements in the
first place. Section 2703.0515 of the Insurance Code
provides that an insurer is not required to offer
endorsements insuring a loss from damage resulting from
the use of the surface of the land for the extraction of coal,
lignite, oil, gas or other mineral if there is a general
exception or exclusion of minerals in the policy. In practice,
title insurance companies are often willing to provide such
endorsements but if the insurer refuses, the owner or
mortgagee may have to shop around for a different title
insurance company. H

1. Note that the T-19 and T-19.1 endorsements also insure the insured against
losses related to restrictive covenants, rights of first refusal, assessment liens,
certain environmental notices and more.
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